IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI

ORIGINAL APPLICATION NO.443/2014

Shri Hiralal Rama Jadhav,

Principal, Jail Officer’s Training College,

(Now under suspension),

Yerwada, Pune-6.

VERSUS

1. The State of Maharashtra,
Through Principal Secretary,

(Appeal and Security), Home Department,

Having Office at Mantralaya,
Mumbai — 400 032.

2. Mrs. Meera Borvankar,
Ex. ADG, C/o. ADG Office,
Central Building, Pune-1.

3. Mr. Rajendra Dhamne,
Ex. DIG, C/o. ADG Office,
Central Building, Pune-1.

4. Mrs. Swoti Sathe,
DIG, WR Yerwada, Pune.
S. Mr. Harshad Ahirrao,

Deputy Superintendent,

Mumbai Central Jail.

6. Mr. Bhaedas Dhole,
Suspended Deputy Superintendent,
Chandrapur Dist. Jail.

7. Mr. Nagnath Savant,

Deputy Superintendent,
Ahmednagar Dist. Jail.

8. Mr. Vaibhav Aage,

Deputy Superintendent,
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Dhule Dist. Jail.
9. Mr. Anup Kumar Kumre,
Deputy Superintendent,
Bhandara Dist. Jail.
10. Mrs. Rani Bhosle,
Deputy Superintendent,
Nagpur Central Jail, Nagpur.
11.  Mrs. Swoti Jogdand,
Deputy Superintendent,
JOTC, Yerwada, Pune.
12. Mrs. Kirti Dhale,
Deputy Superintendent,
Yavatmal Dist. Jail.
13. Mrs. Mukta Tadake,
Jailar, Kolhapur Central Jail.
14. Mrs. Neha Gujrathi,
Jailar, Nashik Central Jail.
15. Mrs. Ashvini Mandpe,
Jailar, Sangli Dist. Jail, Sangli.
16. Mrs. Ratan Khilari,
Jailar, Thane Central Jail.
17. Mrs. Sushma Chohan,
Jailar, JOTC. Yerawad, Pune.
18. Mrs. Nirmala Bandal,
Jailar, Bhaykhla Dist. Jail.
19. Mrs. Aasha Sonvane,
Jailar, Taloja Central Jail.
20.  Mrs. Maya Dhature,
Jailar, Amravati Central Jail.
21. Mrs. Suvarna Shinde,
Jailar, JOTC, Yerawada, Pune.
22. Mrs. Vaishali Markad,
Jailar, ADG, Office Pune.
23. Mrs. Manisha Valkoli,

Jailar, Yerwada Central Jail.
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24.  Mrs. Sima Kamble, )
Jailar, Taloja Central Jail. )
25.  Mr. N.N. Chonde, )
Ex. Jailar Gr. I, JOTC, Yerwada Pune. )
26. Mr. R.M. Nigde, )
Sr. Clerk, ADG Office, Pune. )
27.  Mr. R.N. Kolte, )

)

Sr. Clerk, ADG Office, Pune. ...RESPONDENTS

Shri Hiralal Rama Jadhav applicant in person.

Ms. Savita Suryavanshi learned Chief Presenting Officer for respondent
no.l.

None appeared for other respondents.

CORAM : Shri Justice A.H.Joshi, Chairman
Shri P.N.Dixit, Member (A)

Reserved on : 19th December, 2018.
Pronounced on : 4th  January, 2019.
Per : Shri Justice A.H. Joshi, Chairman

JUDGMENT

1. Heard Mr. Hiralal Rama Jadhav applicant in person at length as
well as Ms. Savita Suryavanshi Presenting Officer for respondent no.1.

Other respondents have failed to appear though served.

2. Applicant has prayed in this O.A. the following reliefs:

“9.a] By a suitable order, this Hon’ble Tribunal may be
pleased to set aside the order dated 06.12.2013 passed by
the Respondent (EXHIBIT-A) under which he has issued the
D.E. charge sheet to the Petitioner for certain alleged
misconduct as mentioned therein and accordingly the
Petitioner be granted all the consequential service benefits,
as if the impugned order had not been passed.
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b) By a suitable order, this Hon’ble Tribunal may be
pleased to grant service benefits and compensation for the
period of which he was suspended ie. 15.03.2013 to
06.12.2015.

c) By a suitable order, this Hon’ble Authority may be
pleased to impose a penalty as per section 26 of the Act on
the Respondents for not strictly following the guidelines and
provisions as per The Sexual Harassment at Work Place
(Prevention, Prohibition, Redressal) Act, 2013 and Vishakha
Case.”

(Quoted from paper book page 11A & 11B.)

3. Applicant was suspended in contemplation of the disciplinary
proceedings. In due course, suspension has been reviewed and revoked.
In view of pendency of departmental enquiry, the period of suspension is

yet undecided.

4. By memo dated 6th December, 2013 (Exhibit-A) applicant has been
served with notice of show cause towards charges narrated in Annexure-
1 thereto and statement of imputation supporting the charges contained

in Annexure A-2 thereto.

S. Admittedly, the charges are divided in two heads:-

(a) Misconduct relating to sexual harassment to subordinate women
employees. These are charge nos.1 to 5.

(b) Misconduct relating to financial indiscipline, which is charge no.6.

6. Applicant’s first prayer i.e. prayer 9[a] relates to quashing of

charge sheet.

7. Foundation of prayer for quashing the impugned order is seen in
various averments contained in the O.A. which are scattered in page

nos.7-A to 7-N & 8-A to 8-Z.
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8. It would be convenient to deal with the challenge to the charge
sheet in so far as it relates to charge no.1 to 5, first in order of

discussion.

9. Record shows that at the initial stages of hearing, this Tribunal
expressed its desire through order passed on 27t March, 2017
expressing that the Government should apply mind and find out whether
the charge nos.1 to 5 are being enquired by keeping in mind the
guidelines as contained in Vishakha judgment and the statute following

thereof.

10.  After considering the matter at length and spending considerable
time thereon, the Government has come out with a Government decision

dated 22nd May, 2018. Text whereof reads as follows:

[13

Udlde :

The Sexual Harassment of Women at workplace
(Prevention, Prohibition and Redressal) Act, 2013 sufxt
AR, AR Aa (B¥rd a sidiet) @ 9]0k =n fwmw ¢ (R) Teliat Wy (et
iftrgaa, f&.09.08.2090) FElidt RGAFAR sft. R swe@, gEE (Fetfaa),
daRE Sted gidem AgfdaE WA, g A ©.06.92.2093 =M
FUETEE SSlaeicell AURMUIHAENA AR FHaAw 9 d § @ Atewelt HeRE ezt
oA AdA ALEAD AAGAR HER ot Azaid dbew soays gramurE
2210 31 i BHaumR apRis Uidde HRIaE d A Hare BRoaret
sfafeR@ 093¢ FAR SNAM 3 IR W WA 3NIFd, ARWPIA At
SEAFTABCH ATA I HRT T AR fqaRIER Bttt

oTRet oot

R e stem, gEE (Feifsa), daaa sneaa ufdem Agfene JRast, go
iz fawmez &, 0§.92.2093 = FAUARE TSEcE ANRUALNA SR HHIS 9
A g dt diepelt wRERE et R A Avlels daERR M stsad Rt
3RS, stfaRad diclt sugea (FfEe), Hag d=n swemeiaBiel Jeta AlHA AT
BT Ad 3TR.

9) SR 3teact 2Rto1 SRS, stfalRaa wel srgaa
(afgen), Hag - 3te7a1
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?) R, 3rfdz Fda, FgraE Wl gFd gt
siftrendt /At Jrau s, e - A&

3) 38, Sl 31U uar, Afgen it /Aentses
SN PIH BRI Afgett - TG

Q) st Biat a@id, Hag s st
AR RN BH EHON-AT lguiicpd
3B Al Algen - T

Q) AR 30N 3re{eR1@ AR, Justehates, ARast
FALAA BRWJB, IO - A Al

2. TfHdien Je= AtuaEt Aden staezs @ Afgdl @ worEus! Ut
el 20T AL,

3. 3WEd AR 2. et sera, focifaa amE, Siciarma stea afde
FAgiEneR ARawE], QA At FeHtdid AURWA 3G Hete aEtdt Alawear dieweht
FHHA FEEAA 3gA AR 3R Lol semEn Reieuga @ Afgena

RIRFACTH AlGR hrIdl.

9. AR AR ALl At 30 srertsa FAeAtan Sfetes el a JarA Hat
3 AEE. Bl HA MO SMBRY /AR Aien e fetonen yafaa Teengar
AT AHBIA FAexA(a1 2feTeh i@ T 81 Afgell a Alet BeA0l [AHOIA elien
9R.0§.2098 = A FrUlEEfid RIQUAM F@l. W TEEA AHBI
3R/ BHAR Aia T AT 20880038 A FrafHa arera Hoena e
q AT A Fd MM 2088038 FLfA Qo - IR FAS A ARALA
HHA Al AA R0909-9¢ 2N FHR 3BT R Hwrtdwena mars
(Quoted from paper book page 235-236)

11. In the intervening period, Chairperson of the Enquiry Committee
(Vishakha Committee) appointed through Government decision dated 22-
05-2018 was transferred and the said Chairperson has been substituted

by appointing one Smt. Ambike [.P.S. in her place.

12. By virtue of act of the Government in issuing the Government
decision dated 22-05-2018, the charge sheet dated 06-12-2013 gets split
up and charge Nos. 1 to 5 get merge into enquiry of complaints made by

the women as regards sexual harassment.
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13. Thus, charge sheet dated 06-12-2013 gets split up and part by is
superseded. Now the enquiry to be conducted by the departmental
enquiry officer shall continue only to the extent of charge no.6, while the
enquiry by Vishakha Committee will be in relation to the complaint/s of
sexual harassment by women employees/officers which were foundation
of charge nos.1 to 5. This enquiry being an enquiry under Vishakha
purpose and procedure ought to be into the complaints which have led to
formulation of charge nos.1 to 5, and not on charge Nos. 1 to 5 contained

in the charge sheet dated 6.12.2013.

14. In this view of the matter, it is not necessary to formally quash
and set aside the charge sheet and it shall suffice to hold that the charge
sheet dated 06-12-2013 become otiose in so far it relates to charge Nos.
1 to 5, has since what is to be enquired by the Vishakha Committee is
the complaints of the women employees/officers which would have a far
different compass and complexion and not the text of the charges and

rather it has to be in terms of the text of the complaints.

15. In so far as the prayer clause 9[b] is concerned, it needs to be

dealt with independently and is done hereinafter.

16.  Prayer 9[b] pertains to applicant's claim for compensation for the
period for which he was under suspension i.e. from 15-03-2013 to 06-

12-2015.

17. Applicant has not pleaded or narrated in details in the O.A.,
however, he has averred in written notes of arguments that he wants
compensation of Rs.10,0000000/- (Rs. Ten Crores only) on the ground
that his image is tarnished, his family life is ruined, the proposals for his
marriageable daughters got repealed, he lost chance of promotions etc.

due to the malicious charge sheet.

18. Whether the period of suspension undergone by applicant for
around 25 months be treated as duty, has to be decided first by the
employer/competent authority after conclusion of departmental enquiry

as well as the proceedings of Vishakha Committee.
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19. At this stage a possibility that a decision favorable to the applicant
may be reached by the competent authority as and when the enquiry is
concluded and eventuality of applicant being fully exonerated cannot be
ruled out. Opportunity to take a decision as to whether said suspension
was unjust and that period be treated as duty would arise before this
Tribunal after a decision adverse to applicant is eventually taken by the

competent authority.

20. Question as to whether the charge sheet is malicious will be
decided only after the enquiry is concluded and the applicant is
exonerated either at the level of competent authority or at the level of any

judicial proceeding.

21. Therefore, the cause of action for raising the issue of
compensation has not accrued and ground for adjudication is not arisen.
Therefore, this Tribunal leaves prayer clause 9[b] unadjudicated and

open for being dealt with as per law in future.

22. As regards applicant's prayer 9[c] as regards the claim for a
direction for ordering penalty u/s.26 of the Sexual Harassment of
Women at workplace (Prevention, Prohibition and Redressal) Act, 2013
(“Act of 2013” for short) is concerned, this Tribunal has to have a look at
S.26 and S.27 together. Both these sections are quoted below for ready

reference.

“26. Penalty for non-compliance with provisions
of Act.- (1) Where the employer fails to-

(a) constitute an Internal Committee under
sub-section (1) of section 4;

(b) take action under sections 13, 14 and
22; and

(c) contravenes or attempts to contravene
or abets contravention of other provisions
of this Act or any rules made thereunder,
he shall be punishable with fine which
may extend to fifty thousand rupees.

(2) If any employer, after having been previously
convicted of an offence punishable wunder this Act
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subsequently commits and is convicted of the same offence,
he shall be liable to-

(i) twice the punishment, which might have been imposed on
a first conviction, subject to the punishment being maximum
provided for the same offence:

Provided that in case a higher punishment is prescribed
under any other law for the time being in force, for the
offence for which the accused is being prosecuted, the
court shall take due cognizance of the same while awarding
the punishment;

(ii) cancellation, of his licence or withdrawal, or non-
renewal, or approval, or cancellation of the registration, as
the case may be, by the Government or local authority
required for carrying on his business or activity.

27. Cognizance of offence by Courts.- (1) No court shall
take cognizance of any offence  punishable under this Act
or any rules made thereunder, save on a complaint made
by the aggrieved woman or any person authorized by the
internal Committee or Local Committee in this behalf.

(2) No court inferior to that of a Metropolitan Magistrate
or a Judicial Magistrate of the first class shall try any
offence punishable under this Act.

(3) Every offence under this Act shall be non-cognizable.”

23. It shall be vivid on perusal of contents of S.26 and S.27 of the Act
of 2013 that ordering penalty presupposes a trial by Court of competent

Magistrate upon complaint by Committee.

24. In present case, local committee who is entrusted with the task of
enquiry into complaints may upon conclusion of its enquiry decide to
lodge a complaint, and award of penalty, opportunity of trial at the end

may arise before the Magistrate.

25. Depending on the facts of the case and in the event a challenge
comes up before this Tribunal and any order in the nature of costs or
compensation is to be ordered, this Tribunal may have to consider the
aspect of costs &/or penalty on facts of the case. This Tribunal does not
rule out possibility of ordering such costs or compensation. However,

penalty with reference to S.26 and S.27 of the Act of 2013 is definitely
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not capable of recourse in the proceedings of present nature where
enquiry in relation to sexual harassment which is being conducted by

local committee is yet to reach at final conclusion.

26. Therefore, this Tribunal holds that applicant's claim for ordering

penalty cannot be considered at this stage.

27.  Therefore, except declaration relating to charge nos.1 to 5 granted

in paragraph no.12 to 14, applicant is not entitled to any relief.

28. We have to record few more matters. During course of hearing,
applicant had stated and we record it that he desires to challenge the
very inquiry into the complaints/charges of sexual harassment. In case
any challenge is raised, it shall be dealt with on its own merits,
particularly because the Government decision splitting charges is not

under challenge in present O.A.

29. We had called upon learned P.O. to secure instructions and make
a statement as to timeframe within which enquiry into charge no. 6
would be completed. Learned P.O has not made any statement till the

pronouncement of this judgment.

30. The enquiry to be completed on day to day basis.

31. We further direct that the enquiry in relation to charge No. 6 be
completed including final action thereon on or before 31.3.2019. We
declare that if everything including final action is not completed before
31.3.2019, it shall be deemed for all purposes that applicant shall stand
exonerated from charge No. 6. The Principal Secretary, (Appeals) is

directed to serve this order on the Enquiry Officer within seven days from

today.
32. In aforesaid background following order is passed:-
(A) Declaration in relation to prayer clause 9[a] is granted in terms of

para 12 to 14 of this judgment and order.



11 0.A 443/2014

(B) Prayers 9[b] and 9|c]| are left unadjudicated.

33. O.A. is accordingly disposed. Parties are directed to bear own
costs.
Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member (A) Chairman

Place : Mumbai
Date : 04.01.2019
Dictation taken by : A.K. Nair.

G:\0O.A 443. 14, Challeged to DE and charge sheet, DB, 01.19.doc



